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OPINION 


Nothing  is  settled 
until  it  is  settled  right. 
Abraham  Lincoln. 


The  Secretary  of  Foreign  Affairs  of  the  Republic  of  Panama, 
per  letter  dated  9th  instant,  has  submitted  for  my  consideration 
and  opinion  the  following  four  questions: 

1.  Considering  the  principles  of  International  Public  Law 
and  the  precedents  established  in  international  arbitral  controv- 
ersies, is  the  award  rendered  by  the  Honorable  Edward  D.  White, 
Chief  Justice  of  the  Supreme  Court  of  the  United  States,  within 
the  limits  of  the  Arbitral  Pact  entered  into  at  Washington, 
on  March  17th.,  1910,  between  the  Republics  of  Panama  and 
Costa  Rica? 

2.  Is  the  Republic  of  Panama,  as  a  sovereign  nation,  justified 
in  its  attitude  assumed  since  1914  in  refusing  to  accept  the  said 
arbitral  award? 

3.  Panama  having  declared  its  non-acceptance  of  the 
award,  what  is  the  present  value  and  juridical  binding  force  of 
the  Arbitral  Pact  of  March  17th.  1910? 

4.  In  your  opinion,  what  could  be  the  solution  of  the  politico- 
juridical  problem  with  which  we  are  faced? 


1.  Considering  the  principles  of  International  Public  Law 
and  the  precedents  established  in  international  arbitral 
controversies,  is  the  award  handed  down  by  the  Honorable 
Edward  D.  White,  Chief  Justice  of  the  Supreme  Court  of 
the  United  States,  within  the  limits  of  the  Arbitral  Pact 
entered  into  at  Washington,  March  17th,  1910,  between  the 
Republics  of  Panama  and  Costa  Rica? 


451738 


:<:;2 


•  • r 


In  order,  tb.deride.if  jtlie'arhitral  award  rendered  by  the  Hon- 
orable Edward  D.  Whive^  Chief  "Justice  of  the  Supreme  Court 
of  the  United  States  of  America,  is  within  the  limits  set  by  the 
Arbitral  Pact  entered  into  at  Washington,  on  17th  March,  1910, 
by  the  Republics  of  Panama  and  Costa  Rica,  I  must  briefly  state 
some  of  its  antecedents. 


At  Paris,  on  January  20th.,  1886,  the  United  States  of  Colombia 
and  the  Republic  of  Costa  Rica  entered  into  an  Arbitral  Treaty 
— confirmatory  of  the  Treaty  of  December  25th,  1880 — whereby 
they  agreed  to  settle  by  a  definitive  and  unappealable  decision 
the  boundar}r  litigation  pending  between  the  two  High  Contrac- 
ting Parties. 

Article  II  thereof  reads:  The  territorial  limit  which  the 
United  States  of  Colombia  claims,  reaches,  on  the  Atlantic  side, 
as  far  as  Cape  Gracias  a  Dios,  inclusive;  and  on  the  Pacific  side, 
as  far  as  the  mouth  of  the  Golfito  river  in  the  Gulf  Dulce. 

The  territorial  limit  which  the  Republic  of  Costa  Rica  claims, 
on  the  Atlantic  side  reaches  as  far  as  the  Island  Escudo  de  Vera- 
guas,  and  the  Chiriqui  River  (Calobebora),  inclusive;  and  on  the 
Pacific  side,  as  far  as  Chiriqui  Viejo  river,  inclusive,  to  the  East 
of  Point  Burica. 

Article  III  adds  literally  as  follows:  The  arbitral  award 
shall  confine  itself  to  the  disputed  territory  that  lies  within  the 
extreme  limits  already  described,  and  cannot  affect  in  any  wise 
any  rights  that  a  third  party,  not  a  party  to  the  arbitration,  may 
set  up  to  the  ownership  of  the  territory  comprised  within  the 
limits  indicated. 

This  agreement  was  revalidated  by  a  further  one,  on  No- 
vember 4th.,  1896,  Article  II  of  which  designated  as  Arbiter  m 
the  first  instance  the  President  of  the  French  Republic. 

On  11  September,  1900,  the  Arbiter  rendered  his  award,  the 
decision  of  which  reads  as  follows: 

"The  frontier  between  the  Republics  of  Colombia  and 
Costa  Rica  shall  be  formed  by  the  counterfort  of  the  Cordil- 
lera which  starts  from  Cape  Mona,  on  the  Atlantic  Ocean, 
and  closes  on  the  North  the  Valley  of  the  Tanre  or  Sixaola 
River;  then  by  the  chain  of  division  of  waters  between  the 
Atlantic  and  Pacific,  to  nine  degrees,  approximately,  of 
latitude;  it  will  follow  then  the  line  of  division  of  waters 
between  the  Chiriqui  Viejo  and  the  affluents  of  Gulf  Dulce, 
to  end  at  Point  Burica,  on  the  Pacific  Ocean." 


The  Minister  of  Costa  Rica  in  Pans  addressed  a  communi- 
cation to  the  Secretary  of  Foregn  Affairs  of  the  French  Republic, 
under  date  of  29th  September  of  that  year,  1900,  in  which  he 
stated  amongst  other  things: 

" Wishing  to  avoid  the  possibility  of  any  confusion  in 
regard  to  the  intentions  of  His  Excellency  the  President  of 
the  French  Republic,  Arbiter  in  the  boundary  litigation 
between  the  Republics  of  Costa  Rica  and  Colombia,  as  set 
forth  in  the  arbitral  award  which  he  has  been  pleased  to  hand 
down  on  the  11th  instant,  I  have  the  honor  to  address  Your 
Excellency  to  respectfully  advise  that  the  Government  of 
the  Republic  of  Costa  Rica  interprets  the  first  paragraph  of 
the  decision  of  the  award  in  the  following  manner: 

"The  boundary  between  the  Republics  of  Colombia  and 
Costa  Rica  shall  be  formed  by  the  counterfort  of  the  Cordillera 
which  starts  at  Cape  Mona,  on  the  Atlantic  Ocean,  and 
closes  on  the  North,  the  valley  of  the  Tarire  or  Sixaola  River 
near  the  mouth  of  this  river:  will  follow  in  a  Southwest- 
Westerly  direction  on  the  left  bank  of  this  river  to  the  conf- 
luence of  the  Yurkin  or  Zhorkin  River  (also  known  as  Sixaola, 
Culebras  or  Dorados)  or  towards  meridian  82°50'  West  of 
Greenwich,  85°10'  West  of  Paris  and  9°  33'  latitude  North. 
Thence  the  boundary  line  will  cross  the  "thalweg"  of  the 
Tarire  on  the  left  bank  of  the  Yurkin,  and  will  follow,  South- 
wards, the  chain  of  division  of  the  waters  between  the 
cuencas  of  the  Yurkin  to  the  East  and  of  the  Uren  to  the 
West:  thence,  by  the  chain  of  division  of  waters  between 
the  Atlantic  and  the  Pacific,  to  nine  degrees,  approximately, 
latitude;  then  it  will  follow  the  line  of  division  of  waters 
between  the  Chiriqui  Viejo  and  the  affluents  to  the  Dulce 
Gulf,  to  end  at  Point  Burica " 

"This  interpretation  conforms  with  the  evident  intention 
of  the  Arbiter  and  with  the  configuration  of  the  territory 
as  well  as  with  the  terms  of  the  compromise. 

"It  answers  perfectly  the  wish  to  establish  with  certainty 
and  permanently  a  natural  frontier  and  do^s  nor  deviate, 
except  but  very  slightly,  from  a  straight  line  from  Point 
Mona  to  Point  Burica,  which  is,  so  to  say,  the  fundamental 
thought  of  the  Arbiter. 

"I  trust  this  interpretation  will  be  accepted  by  His 
Excellency  the  President  of  the  French  Republic  as  answering 
as  correctly  as  possible  his  lofty  intentions,  and  my  Govern- 
ment would  appreciate  it  if  he  would  deign  to  confirm  this 
interpretation  by  an  explanatory  statement. 


The  Secretary  of  Foreign  Affairs  of  the  French  Republic 
replied  to  the  said  communication  as  follows: 

"Answring  the  request  which  you  have  been  pleassed 
to  express  in  your  letters  of  September  29th  and  October  x 
23rd  ultimo,  I  have  the  honor  to  inform  you  that,  on  account 
of  the  lack  of  exact  geographic  data,  the  Arbitrator  was 
not  able  to  fix  the  boundary  except  by  means  of  general 
indications;  I  think,  therefore,  that  there  would  be  difficulty 
in  fixing  them  on  a  map.  But  there  is  no  doubt,  as  you 
observe,  that,  in  conformity  with  the  terms  of  articles  2  and 
3  of  the  Convention  of  Paris  of  January  20, 1886,  this  boundary 
line  must  be  drawn  within  the  confines  of  the  territory  in 
dispute,  as  they  are  determined  by  the  text  of  said  articles. 

"It  is  in  accordance  with  these  principles  that  it  is  for 
the  Republics  of  Colombia  and  Costa  Rica  to  proceed  to  the 
physical  delimitation  of  either  frontiers,  and  the  Arbitrator 
trusts,  on  this  point,  to  the  spirit  of  conciliation  and  good 
understanding  with  which  the  two  Governments  in  litigation 
have  up  to  the  presennt  !  ime  been  inspired " 

Difficulties  of  diverse  nature  having  sprung  up  in  the  execution 
of  the  award  which,  amongst  other  things,  Costa  Rica  objected 
to  on  the  ground  of  ultra  petita,  conferences  were  held  at  Was- 
hington, in  which  the  American  Secretary  of  State  intervened, 
for  the  purpose  of  reaching  a  final  understanding,  and  during 
the  course  of  these  conferences  the  United  States  and  Costa  Rica 
urged  that  the  powers  vested  in  Panama's  representative  be 
amplified,  which  powers  required  the  unrestricted  acceptance  of 
the  Loubet  Award. 

In  despatch  addressed  to  the  Charge  d'Affaires  of  the  United 
States  by  the  Secretary  of  Foreign  Affairs  of  Panama,  on  5th 
February,  1910,  were  made  the  following  statements: — 

"Therefore,  very  respectfully,  and  having  carefully 
considered  the  remarks  made  by  the  State  Department, 
1  beg  leave  to  state  with  the  solemnity  that  the  matter  de- 
mands, that  the  powers,  without  further  limitation,  without 
other  restriction,  than  the  prior  acknowledgement  of  the 
Loubet  Award  by  both  parties  as  vested  in  the  Special  Envoy, 
Doctor  Porras,  is  the  most  ample  power  that  the  Pana- 
manian Executive  can  confer. 

"However,  I  must  state  that  the  Government  of  Panama* 
in  its  earnest  and  sincere  wish  to  bring  to  an  end  the  old 
and  irksome  boundary  controversy  pending  with  Costa  Rica, 
is  prepared  to  amplify  this  power  — should  it  no  be  suf- 
ficiently ample  now —  in  such  a  form  as  will  make  it  possible 


to  come  to  a  decorous  agreement  that  will  be  satisfactory 
to  both  Parties,  always  taking  as  a  basis  the  prior  and  unavo- 
idable recognition  of  the  Loubet  Award;  the  only  and  one 
proviso  that  would  make  such  settlement  to  conform  with 
our  Fundamental  Charter." 

With  this  vastly  important  antecedent  the  Arbitral  Pact  of 
the  17th  of  March,  1910,  was  entered  upon,  the  Article  I  of 
which  sets  forth  as  follows: 

"1.  The  Republic  of  Panama  and  the  Republic  of 
Costa  Rica,  whilst  admitting  that  the  border  between  their 
respective  territories  as  designated  by  the  Arbitral  Award 
of  His  Excellency  the  President  of  the  French  Republic,  on 
11th  September,  1900,  is  clear  and  indubitable  in  the  Pacific 
region  from  Point  Burica  to  a  point  on  the  Central  Cordillera , 
beyond  the  Cerro  Pando,  about  9°  latitude  North,  they  have 
been  unable  to  come  to  an  undesrtandmg  as  to  the  interpre- 
tation to  be  placed  upon  the  Arbitral  Award  in  respect  of 
the  rest  of  the  frontier  line;  and  in  order  to  settle  their  dif- 
ferences they  agree  to  submit  them  to  the  decision  of  (he 
Honorable  Chief  Justice  of  the  United  States,  who  as  Umpire 
will  decide  "Which  is  the  boundary  between  Panama  and 
Costa  Rica  that  best  conforms  with  the  correct  interpretation 
and  true  intent  of  the  Award  of  the  President  of  the  French 
Republic,  of  11th  September  1900? 

The  Arbiter  handed  down  his  decision  in  Washington,  on 
September  12th.,  1914,  and  therein  made,  amongst  other  manifes- 
tations, the  following: 

"The  award  remained  without  practical  effect  although 
various  negotiations  were  had  on  the  subject " 

"It  follows,  therefore,  that  the  treaty  accepted  in  its 
entirety  the  award  as  to  the  Pacific  Cost  and  provided  only 
by  the  methods  and  the  extent  contemplated  by  its  terms, 
which  I  shall  hereafter  have  occasion  to  specifically  state 
and  consider,  for  an  examination  and  decision  concerning 
the  controversy  in  relation  to  the  award  concerning  the 
dispute  as  to  the  boundary  between  the  two  countries  on 
the  Atlantic  Coast  from  the  mountains  to  the  Ocean." 

In  accordance  with  the  agreement  subscribed  at  Washington, 
on  March  17th.,  1910,  upon  motion  of  Panama,  a  Comission  for 
the  survey  of  the  territory  was  appointed,  and  consisted  of  four 
American  engineers.  We  find  the  following  in  connection  with 
this  in  the  White  Award: 

"I  do  not  go  into  detail  concerning  the  report  or  the  map 
or  maps  which  accompanied  it,  since  in  the  view  now  taken 


of  the  case  it  does  not  depend  upon  their  analysis  or  statement' ' 

It  had  been  claimed  that  the  Loubet  Award  mentioned  a 
counterfort  that  did  not  really  exist  and  in  connection  with  this 
question  the  White  Award  states: 

"Whether,  as  is  urged,  the  designation  of  "counterfort" 
was  mistakenly  applied  to  such  a  situation,  however,  I  am 
not  called  upon  to  consider,  since  my  conclusion,  as  I  have 
said,  is  wholly  independent  of  that  fact." 
This  Award  also  contains  the  following  statements: 

"It  thus  necessarily  comes  to  pass  that  the  fundamental 
question  to  be  decided  requires  it  to  be  determined  whether 
the  boundary  line  fixed  by  the  previous  arbitration  was 
within  the  previous  treaty  or  treaties.  And  if  it  was  not, 
it  must  follow  that  its  correction  is  within  the  scope  of  the 
authority  conferred  by  this  treaty;  and  if  it  was,  no  power 
here  obtains  to  revise  it.  It  is  therefore  true  that  the  whole 
case  comes  down  to  the  question  stated:  which  is,  the  scope 
and  meaning  of  the  prior  arbitration  treaty  or  treaties,  and 
the  solution  of  that  enquiry  will  decide  both  of  the  propo- 
sitions relied  upon  by  Costa  Rica,  as  well  as  all  those  insisted 
upon  by  Panama." 

"From  these  considerations  the  following  general  con- 
clusions are  established: — 

"1.  That  the  controversy  as  to  the  boundary  between 
the  parties  which  had  existed  for  so  many  years  was  limited 
to  a  boundary  line  asserted  by  one  party  and  to  that  asserted 
by  the  other,  the  territory  in  dispute  between  them,  therefore, 
being  embraced  between  the  lines  of  their  respectively  asserted 
boundaries. 

"2.  That  the  previous  treaties  of  1880  and  1886  by 
which  the  boundary  dispute  thus  stated  was  submitted  to 
arbitration,  instead  of  going  beyond  the  general  principles 
of  law  which  otherwise  would  have  applied  and  conferring 
an  extreme  power  to  make  an  award  wholly  without  reference 
to  the  dispute  or  the  disputed  territory,  by  their  very  terms 
confined  the  award  to  the  matter  in  dispute  and  the  disputed 
territory. 

"3.  That  as  the  line  of  the  boundary  fixed  by  the 
previous  award  from  Punta  Mona  to  the  Cordilleras  was  not 
within  the  matter  in  dispute  or  within  the  disputed  territory, 
it  results  that  such  award  was  beyond  the  submission  and 
that  the  Arbitrator  was  without  power  to  make  it,  and  it 
must  therefore  be  set  aside  and  treated  as  non-existing.     The 


only  question  then  is,    What  in  other  respects  is  the  duty 
arising  under  the  present  arbitration  from  this  situation? 

"As  by  the  terms  of  the  present  treaty  the  previous 
award  was  not  set  aside  as  a  whole,  and  the  power  was  only 
given  to  correct  it  in  so  far  as  it  might  be  found  to  be  without 
the  authority  conferred,  the  consequence  is  that  all  the  results 
necessarily  implied  by  the  selection  of  the  mountain  line 
from  Punta  Mona  along  the  stated  counterfort,  which  can 
be  upheld  consistenly  with  the  previous  treaty,  must  be 
sustained  although  the  mountain  line  itself  be  void  for  want 
of  authority  to  make  it." 

"Discretion  or  compromise  or  adjustment,  however 
cogent  might  be  the  reasons  which  would  lead  the  mind 
beyond  the  domain  of  rightful  power,  and  however  much 
they  might  control  if  excess  of  authority  could  be  indulged 
in,  can  find  no  place  in  the  discharge  of  the  duty  to  arbitrate 
a  matter  in  dispute  according  to  the  submission  and  to  go 
no  further.  No  more  fatal  blow  could  be  struck  at  the  pos- 
sibility of  arbitration  for  adjusting  international  disputes 
than  to  take  from  the  submission  of  such  disputes  the  element 
of  security  arising  from  the  restrictions  just  indicated.  Under 
these  circumstances,  since  the  duty  here  is  not  to  elucidate 
and  pass  upon  mere  abstract  questions  of  geography,  nor  to 
substitute  mere  expediency,  for  judgment,  but  to  determine 
what  was  the  river  claimed  as  the  boundary  by  Colombia, 
declared  by  her  to  be  the  boundary  for  so  many  years,  to 
which  she  asserted  rights  and  which  virtually  was  claimed 
to  be  the  boundary  upon  which  she  relied  prior  to  the  entry 
into  the  previous  treaty  for  arbitration  and  in  the  proceedings 
under  that  treaty,  it  is  plain  that  the  Sixaola-Yorquin  is 
the  line  which  should  take  the  place  of  the  line  from  Pun  la 
Mona  along  the  counterfort  of  the  Cordilleras  to  the  point 
"beyond  Cerro  Pando",  as  declared  in  the  previous  award." 

"As  the  line  thus  suggested  would  seem  to  be  in  all 
respects  the  most  reasonable,  I  shall  adopt  it  with  some  verbal 
modifications  as  a  part  of  the  award  entered,  however,  with 
the  following  reservations:  without  prejudice  to  the  right  of 
the  parties  in  case  there  should  be  differences  between  them 
resulting  from  the  contentions  as  to  the  topography  of  the 
country  between  the  headwaters  of  the  Yorquin  and  the 
Cordilleras  differing  from  that  above  stated,  to  raise  such 
questions  in  any  appropriate  way  consistent  with  the  prov- 
isions of  the  treaty  now  being  enforced. 

" the  award  now  made  is  as  follows: 


"1.  That  the  line  of  boundary  which  was  purported  to 
be  established  by  the  previous  award  from  Punta  Mona  to 
the  main  range  of  tfce  Cordilleras  and  which  was  declared  to 
be  a  counterfort  or  spur  of  mountains  in  said  award  described, 
be  and  the  same  is  held  to  be  non-existing. 

2.  And  it  is  now  adjudged  that  the  boundary  between 
the  two  countries  "most  in  accordance  with  the  correct 
interpretation  and  true  intention"  of  the  former  award  is 
a  line  which,  starting  at  the  mouth  of  the  Sixaola  River  in 
the  Atlantic,  follows  the  thalweg  of  that  river,  upstream, 
until  it  reaches  the  Yorquin  or  Zhorquin  River;  thence  along 
the  thalweg  of  the  Yorquin  River  to  that  one  of  its  headwaters 
which  is  nearest  to  the  divide  which  is  the  north  limit  of 
the  drainage  area  of  the  Changuinola,  or  Tilorio  River; 
thence  up  the  thalweg  which  contains  said  headwater  to 
said  divide;  thence  along  said  divide  to  the  divide  which 
separates  waters  running  to  the  Atlantic  from  those  running 
to  the  Pacific;  thence  along  said  Atlantic-Pacific  divide  to 
the  point  near  the  ninth  degree  or  noth  latitude  "beyond 
Cerro  Pando",  referred  to  in  Article  1  of  the  Treaty  of  March, 
17,  1910;  and  that  line  is  hereby  decreed  and  established  as 
the  proper  boundary." 

The  impression  of  these  facts  upon  all  disinterested  observers 
is  that  the  Loubet  Award  settled  as  a  definitive  sentence  and  writ 
of  judgment  the  boundary  problem  existing  through  all  these 
years  between  the  two  Republics  and  the  political  organisms  that 
preceded  them  since  the  Independence;  and  that  the  Washington 
Convention  of  March  17th.,  1910,  did  not  entail  the  fundamental 
reopening  of  the  debate,  but  merely  a  certain  stage  of  the 
procedings  which  under  the  Private  Law  of  Civil  Procedure  would 
be  termed  execution  of  judgemnet. 

It  had  not  been  complied  with  by  the  parties  of  their  own 
accord  because  Costa  Rica  had  made  a  whole  series  of  graded 
objections,  ranging  from  the  nullity  itself  of  the  Award  down  to 
the  partial  impossibility  of  its  execution. 

A  series  of  controversies  to  carry  it  out  and  another  serie 
of  proposals  tending  to  the  same  purpose,  had  failed  of  the  assen 
of  the  legislative  bodies  of  both  Republics  and  finally,  by  the 
Washington  Convention  of  March  17th,  1910,  when  the  Loubet 
Award  had  been  almost  ten  years  in  existence,  the  two  Nations 
concerned  stipulated  that  the  Award  might  be  held  as  practically 
divided  into  two  parts:  one  clear  and  indisputable;  the  other 
disputed  and  doubtful,  and  which  required  to  be  interpreted  and 
determined. 


And  for  that  portion  of  the  final  Award,  as  a  mere  question 
of  execution,  a  new  Arbiter  was  designated,  who  should  against 
a  scientific  survey  of  the  disputed  zone,  establish  how  was  the 
theoretical,  or  de  jure,  line  established  by  President  Loubet  and 
over  which  both  Republics  differed,  to  be  construed. 

In  the  pleadings  before  the  Arbiter,  and  doubtless  for  the 
purpose  of  strengthening  the  moral  aspect  of  its  defense,  the 
Republic  of  Costa  Rica  skilfully  reopened  the  whole  fundamental 
question  and  repeated  its  former  allegations,  the  majority  of 
which  were  not  considered  well  founded  by  the  Loubet  Award. 

The  Arbiter  chosen  for  this  partial  execution  of  the  decision, 
was  a  Magistrate  of  the  highest  personal  and  juridical  authority, 
occupying  the  most  prominent  position  in  the  judiciary  of  the 
United  States.  Those  allegations  of  Costa  Rica  which  Panama 
did  not  challenge  directly  because  it  lacked  the  assistance  of  the 
Colombian  archives  and  because  they  did  not  concern  the  particular 
subject-matter  of  the  arbitration,  must  have  carried  to  the  mind 
of  the  Arbiter  the  impression  that  the  Loubet  Award  might  be 
unjust;  and  in  discharging  his  dutiesvin  a  manner  inspired  by  an 
intent  that  does  him  honor  but  the  result  whereof  does  not  conform 
strictly  to  the  terms  of  the  Arbitral  compromise,  he  adjudged  as 
non-existent  and  null  and  void  the  decision  of  the  President  of 
France  which  he  had  been  called  upon  to  interpret,  and  subst- 
ituted it  for  another,  which  would  perhaps  have  been  correct 
prior  to  the  first  Award  and  under  the  powers  held  by  the  first 
Arbiter,  but  oat  side  of  his  powers  in  the  second  arbitration, 
which  was  restricted  to  the  interpretation  and  exact  execution  of 
the  first  one. 

If  the  eminent  Arbiter,  somewhat  burdened  by  the  enormous 
mass  of  antecedents  and  facts  he  was  obliged  to  investigate,  had 
taken  as  the  starting  point  solely  and  exclusively  the  Convention 
of  1910,  he  would  have  come  to  the  unavoidable  conclusion,  from 
the  perusal  of  its  fundamental  clauses  that  all  discussion  as  to 
the  river  boundary  between  the  two  Republics  was  excluded  by 
the  acceptance  of  the  Loubet  Award  which  had  served  as  a  basis 
for  the  negotiation  of  the  new  Pact  as  is  clearly  shown  by  the 
terms  thereof.  This  starting  point  being  somewhat  abandoned, 
the  Arbiter  undeniably  exceeded  the  terms  of  the  submission  and 
rendered  a  new  Award  which  ought  to  be  objected  to  on  the 
ground  of  nullity  as  being  in  excess  of  the  powers  conferred.  There 
had  been  committed  what  in  English  law  is  termed:  "excessive 
exercise  of  jurisdiction"  and  "a  clear  departure  from  the  terms 
of  reference." 
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International  doctrine  is  not  doubtful  or  hesitating  upon  that 
point.  It  starts  from  Roman  Law,  which  has  exercised  so  clear 
and  powerful  an  influence  upon  modern  juridical  theories,  and 
wherein  the  jurisconsult  Paulus  formulated  his  celebrated  dictum: 
"Arbiter  nil  extra  compromissum  facere  potest".  And  the  histor}' 
of  International  Law,  from  the  work  of  Vattel,  which  has  so  largely 
influenced  diplomatic  doctrine  and  practices,  to  the  most  recent 
treatises  and  essays  of  the  great  contemporary  internationalists, 
there  is  a  marked  unanimity  upon  this  point.  I  will  not  quot  them 
at  lenght  here  because  they  are  referred  to  in  private  and  official 
publications  made  in  the  Republic  of  Panama  in  this  connection, 
but  I  would  beg  leave  to  at  least  quote  the  epoch-making  phrase 
of  a  Dutch  jurisconsult,  a  noted  authority,  who  from  his  lecture- 
room,  from  the  highest  public  offices  and  at  the  Peace  Conference, 
has  rendered  this  science  and  international  relations  invaluable 
services.  I*refer  to  Professor  T.  M.  C.  Asser,  and  his  sentence, 
embodied  in  the  work  "Recueil  des  Arbitrages  Internationaux", 
by  Lapradelle  &  Politis,  page  391,  Vol,  1,  is  as  follows: — 

"In  the  history  of-  arbitration  refusals  to  comply  are  noc 
rare,  nor  in  the  doctrine  an  impossibility:  there  are  cases  of 
non-fulfilled  arbitrations  and  it  is  an  admitted  principle  that 
if  the  Arbiter  exceeds  the  terms  of  the  submission,  it  is  for 
the  other  party  to  meet  his  excess  of  jurisdiction  by  a  refusal 
to  comply". 


In  practice  the  cases  are  really  numerous  and  several  of 
them  refer  to  the  United  States  of  America.  One  of  them  is  the 
arbitral  award  rendered  by  King  William  of  the  Netherlands, 
on  the  10th  of  January,  1831,  in  connection  with  the  boundary 
between  the  British  and  American  territories,  established  by  the 
Treaty  of  Ghent  of  December  24th.,  1814.  Eleven  years  after  the 
Award  and  in  conformity  with  a  Note  of  Protest  which  on  the 
12th  of  January,  1831,  che  Minister  of  the  United  States  at  the 
Hague  had  presented,  because  the  award  was  outside  the  limits, 
of  the  powers  of  the  Arbiter,  both  nations  settled  the  case  b}^  the 
Treaty  of  August  9th.,  1842. 

Without  entering  to  consider  the  happenings  in  connection 
with  the  Convention  of  April  25,  1866,  between  the  United  States 
and  Venezuela,  nor  the  attempt  to  revise  the  agreements  arising 
from  the  Convention  of  the  4th  July,  1864,  between  the  United 
States  of  America  and  Mexico,  because  the  causes  for  nullity 
alleged '  were  different,  nevertheless,  I  must  advert  to  the  facts 
relating  to  the  Convention  of  the  17th  February,  1903,  between 
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the  United  States  and  Venezuela,  as  being  of  capital  importance 
in  the  world's  international  practices. 

Each  of  the  contending  nations  appointed  an  Arbiter  and 
the  Umpire  was  appointed  by  the  Queen  of  the  Netherlands.  On 
the  20th  February,  1904,  the  Umpire  dismissed  three  of  the 
American  claims  and  ordered  Venezuela  to  pay  certain  indemnities. 
The  North-American  Republic  applied  inmediately  for  a  revision 
of  the  award,  basing  itself  upon  the  circumstances  of  the  case 
and  that  "according  to  the  precepts  of  International  Law  and 
universal  jurisprudence",  the  application  for  revision  was  not 
only  admissible  but  necessary. 

Five  years  after  the  first  award,  on  the  13th  of  February, 
1909,  by  another  agreement  between  the  United  States  and 
Venezuela,  the  decision  of  the  former  Arbiter  was  submitted  to 
a  second  Arbitral  Court,  in  which,  by  the  way,  a  noted  Cuban 
acted  as  one  of  the  judges,  and  this  Tribunal  did  revise  it  in  an 
admirably  well  grounded  decision,  of  the  25th  of  October,  1910. 
One  of  its  considerations  says:  "Excess  of  jurisdiction  may 
consist  not  only  in  deciding  a  question  not  submitted  to  the  Arbiter 
but  in  ignoring  the  fundamental  conditions  of  the  compromis 
likewise.  And  this  award  was  rendered  m  the  capital  of  Holland, 
the  seat  of  the  Permanent  Court  of  Arbitration,  which  had  been 
instituted  and  reorganized  by  the  Hague  Conventions  of  1899 
and  1907,  wherein  the  possible  revision  of  arbitral  awards  was 
discussed  and  partly  regulated  and  accepted  also,  upon  a  masterly 
report  of  Goldchdtmith,  by  the  Insatute  of  Interantional  Law. 

Another  remarkable  case  of  the  twentieth  century,  is  the 
Convention  of  the  21st  of  November,  1901,  between  Bolivia  and 
Peru,  supplemented  by  the  Agreement  of  the  30th  of  December, 
1902,  whereby  a  boundary  dispute  between  these  Republics  was 
submitted  to  the  decision  of  the  Government  of  Argentine.  The 
award  rendered  by  Dr.  Figueroa  Alcorta,  on  the  9th  of  July,  1909, 
brought  forth  immediate  protests  from  Bolivia,  because  the  Arbiter 
had  not  confined  himself  to  the  terms  of  the  Convention  and 
consequently  exceeded  his  authority.  Two  eminent  european 
internationalists,  the  Italian  Professor  Pasquale  Fiore  and  the 
Pans  Professor  Andre*  Weiss,  successfullv  maintained  the  doctrine 
now  affirmed  by  Panama,  and  according  to  the  remarks  of  the 
latter  publicist,  "notwithstanding  ill-advised  and  dangerously 
excited  passions,  both  in  Buenos  Aires  and  in  Bolivia,  true  patrio- 
tism heeded  reason.  The  Government  of  Peru  relinquished  part 
of  the  advantages  which  the  award  of  the  Arbiter  held  out  to  it 
and  came  to  a  direct  understanding  with  its  former  adversary, 
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to  settle  in  a  friendly  manner  the  boundary  of  their  respective 
possessions". 


This  brief  resume"  allows  of  the  first  question  above  formulated 
to  be  answered  in  the  following  manner: 

1.  The  principles  of  Public  International  Law  justify  an 
arbitral  award  being  held  as  null  and  voil  which  does  not  conform 
to  the  faculties,  authority  and  duties  stipulated  in  the  Convention. 

2.  The  precedents  established  in  cases  of  international 
arbitration  controversies  confirm  the  doctrine  unanimously  held 
by  publicists  and  prove  that  it  has  been  accepted  by  the  principal 
nations  of  the  world  and  particularly  by  the  Republics  of  the 
American  Continent. 

3.  Taking  into  consideration  the  principles  of  Public  Inter- 
national Law  and  the  precedents  established  in  cases  of  intern- 
ational arbitration  controversies,  the  award  rendered  by  Honorable 
Edward  D.  White,  Chief  Justice  of  the  Supreme  Court  of  Justice 
of  the  United  States,  is  not  within  the  limits  prescribed  by  the 
Arbitral  Pact  agreed  upon  at  Washington,  on  March,  17th,  1910, 
between  the  Republics  of  Panama  and  Costa  Rica. 


2.  Is  the  Republic  of  Panama,  as  a  sovereign  nation, 
justified  in  its  actitude  assumed  since  1914  in  refusing  to 
accept  the  said  arbitral  award? 

A  country  that  submits  to  arbitration  any  question  pending 
with  another,  has  no  right  to  question  the  basis  of  the  award, 
if  the  decision  conforms  to  the  terms  of  the  compromis,  is  issued 
within  the  time  stipulated,  is  circumscribed  to  the  problems 
submitted  to  the  jurisdiction  of  the  Arbiter  and  does  not  contain 
mathematical  error,  fraud,  or  omissions.  'The  litigant  can  do 
everything  except  to  become  the  judge  of  his  judges  and  to  question 
the  basis  of  the  very  same  justice  to  whieh  he  has  previously 
submitted. 

But  the  Arbiters  do  not  represent  a  sovereign  Judical  Power, 
above  all  individuals  and,  in  this  case,  above  the  Nations, 
and  acting  in  accordance  with  a  superior  law.  The  origin  of  their 
power  is  in  the  will  of  the  parties,  and  in  order  to  exercise  it  in 
a  legitimate  manner,  they  must  remain  within  the  limits  of  that 
will.  To  do  otherwise  would  be  tantamount  to  destroying  arbi- 
tration as  an  international  institution  since  it  would  be  rendered 
an  arbitrary  power,  and  arbitrariness  and  the  Law  are  irreconcilable 
extremes.     As   the   eminent   South   American   jurist,   Mr.    Ruy 
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Barbosa  has  stated,  arbitration  is    not   an   instrument  of  peace 
but  when  it  is  an  instrument  of  justice. 

In  order  to  submit  an  international  question  to  the  decision 
of  an  Arbiter,  the  parties  must  act  as  sovereign  nations,  and  the 
refusal  to  accept  an  arbitral  award  that  exceeds  the  terms  of  the 
submission  is  an  act  of  sovereignity.  The  Arbiter  hold  a  delegation 
of  the  sovereignity  for  the  purpose  of  imposing  upon  it  a  solution 
to  the  question  submitted;  but  such  delegation  leaves  the  sover- 
eignity itself  free  in  respect  of  all  things  not  submitted. 

However,  the  Award  is  rendered  for  two  or  more  contending 
parties,  and  just  as  one  party  alone  cannot  impose  arbitration 
— which  acts  through  the  delegation  of  the  sovereignity  of  both 
parties — ,  the  power  of  one  single  party  likewise  is  not  sufficient 
to  destroy  or  anull,  by  its  rejection,  the  award  rendered. 

Although  it  may  appear  evident  in  the  rational  order  of 
things  that  the  Arbiter  has  exceeded  his  powers  and  that  his 
award  is  objected  to  as  null  and  void,  until  a  declaration  to  that 
effect  is  made  in  a  manner  binding  upon  all  the  litigant  parties, 
this  cannot  be  held  as  a  definite  fapt.  It  is  an  unilateral  aspiration 
which  under  the  realm  of  Law  has  before  it  different  means  to 
become  effective  or  to  be  dismissed. 

During  all  the  time  that  the  Republic  of  Costa  Rica  was  con- 
tending since  the  11th  of  September,  1900,  when  the  Loubet  Award 
was  rendered,  until  the  Arbitral  Pact  of  the  17th.  of  March,  1910, 
that  the  Loubet  Award  was  null  and  void  because  it  was  ultra 
petita,  from  the  standpoint  of  International  Law  the  Award 
continued  in  force  as  an  obliagtion  and  a  right  of  both  Parties, 
which  either  of  them  could  not  destroy  of  her  own  will  alone. 
And  under  the  same  reasoning  the  White  Award  is  in  force,  as 
a  reality  in  .law,  from  the  date  of  issue,  September  12th,  1914. 


Consequently,  I  am  in  a  position  to  answer  the  second  question 
in  the  affirmative.  The  Republic  of  Panama,  as  a  sovereign 
nation,  must  consider  its  attitude  in  refusing  to  accept  the  Award 
of  1914  as  being  justified;  but  she  must  resort  to  adequate  inter- 
national proceedings  in  order  to  obtain  the  definitive  acceptance 
or  rejection  of  her  protest. 


3.  Panama  having  declared  its  non-acceptance  of  the 
Award,  what  is  the  present  value  and  juridical  binding 
force  of  the  Arbitra.  Pact  of  March  17th,  1910? 


14 

In  my  opinion,  and  according  to  the  foregoing  statements, 
the  Arbitral  Pact  of  the  7th.  March,  1910  is  vaad  and  binds 
both  parties  as  long  as  the  bilateral  effect  of  the  1914  Awaid 
is  pending.  If  in  a  proper  international  proceeding,  to  which  I 
will  refer  later,  the  Award  is  declared  valid  and  binding,  then 
this  question  ±s  ipso  facto  answered  or  will  not  arise. 

If  the  contrary  view  is  taken,  it  seems  logical  to  differentiate 
between  the  Arbitral  Pact  and  the  Award,  which  are  totally 
different  things,  m  view  of  the  peculiar  nature  of  this  second 
Arbitration. 

As  a  general  juridical  thesis,  when  a  Convention  is  agreed 
upon,  and  the  Arbiter  does  not  accept  the  designation,  or  does 
not  render  hi&  award  in  due  time,  or  renders  a  void  award,  every- 
thing done  and  agreed  upon  is  rendered  null  and  void,  and  each 
Party  ib  at  liberty  to  do  as  it  may  deem  fit,  always  provided, 
however,  that  no  intentional  and  definite  declarations  of  prin- 
ciple or  of  fact  have  been  made  in  the  Arbitral  Pact. 

This  case,  however,  appears  to  me  to  be  exceedingly  peculiar. 
There  was  already  an  award  in  existence,  that  of  President  Loubet, 
as  to  the  effect  and  interpretation  of  which  the  parties  disagreed, 
and  in  the  necessary  proceedings  for  its  execution  they  agreed 
to  accept  it  and  to  declare  that  a  portion  thereof  was  clear  and 
performable,  whilst  the  remainder  required  to  be  interpreted  and 
fixed.  It  would  seem  that  this  fact,  the  acceptance  by  both 
parties  of  the  Loubet  Award,  is  definitive  and  invariable,  although 
the  proceedings  to  carry  it  into  effect  fail  because  of  the  nullity 
of  the  Arbitral  Award. 


Therefore,  I  must  answer  the  third  Question  by  stating 
that  insofar  as  it  definitely  settled  by  agreement  of  the  Parties 
all  discussion  as  to  the  legality  of  the  Loubet  Award,  the  Arbitral 
Pact  of  March  17th.,  1910,  will  continue  in  force  and  effect  even 
though  the  decision  objected  to  be  declared  null  and  void  for  all 
parties  concerned. 


4.     In  your  opinion,  what  could  be  the  solution  of  the 
politico-juridical  problem  with  which  we  are  faced? 

The  following  solutions   are   within  the  scope  of   peaceful 
negotiations  between  the  States  in  a  case  such  as  this: 

A.  A  direct  agreement  between  the  two  interested 
nations  for  their  Governments  to  fix  definitely  the 
boundary  line,  wjth  or  without  compensations  or  mutual 
sacrifices, 
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B.  A  direct  agreement  between  the  two  interested 
nations  whereby  the  inhabitants  of  the  disputed  ter- 
ritories are  called  upon  to  decide  their  own  de&tmy,  in 
accordance  with  the  plebiscitary  or  self-determination 
doctrine. 

C.  An  appeal  to  the  League  of  Nations,  within  the 
terms  of  the  Treaty  of  Versailles  of  June  28th,  1919. 

D.  A  Pan-American  agreement  of  good  offices,  of 
mediation  or  of  Arbitration,  that  would  inaugurate  the 
League  of  American  Nations  for  controversies  and 
doctrines  of  this  part  of  the  World. 

E.  Mediation  between  contending  parties  by  one  or 
several  friendly  nations  or  nations  interested  in  the 
question. 

F.  New  Arbitration,  agreed  upon  to  decide  as  to  the 
validity  of  the  previous  Award,  which  award  is  to  be 
substituted  by  another  in  case  same  be  declared  null. 


A  direct  agreement  between  the  two  interested  nations 
for  their  governments  to  fix  the  boundary  line,  with  or 
without  compensations  or  mutual  sacrifices. 

There  is  nothing  so  much  in  accord  with  the  doctrine  of 
national  sovereignity  and  to  the  excercise  of  independence  as 
the  solution  of  this  class  of  questions  through  direct  negotiations 
between  the  States  concerned. 

Amongst  the  Arbitral  Awards  rejected  to  which  I  have  al- 
ready referred,  those  of  the  United  States  of  America  and  England, 
of  1831,  and  of  Bolivia  and  Peru,  of  1909,  appear  to  have  been 
settled  in  this  manner. 

In  this  case,  however,  we  are  somewhat  deterred  from  suggest- 
ing this  solution  by  the  fact  that  the  efforts  made  in  this  sense 
since  1825  have  proved  unsuccessful.  And  perhaps  the  natural 
excitement  created  in  both  countries  by  recent  events,  makes 
the  hope  in  the  success  of  new  negotiations,  which  would  be  so 
very  difficult  to  initiate,  very  remote. 

B. 

* 

A  direct  agreement  between  the  two  interested  parties 
whereby  the  inhabitants  of  the  disputed  territories  are 
called  upon  to  decide  their  destiny,  in  accordance  with  the 
plebiscitary  or  self-determination  doctrine. 
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To  form  an  opinion  as  to  the  second  solution  above 
stated,  would  require  to  be  acquainted  with  the  exact  condition 
of  the  inhabitants  of  the  disputed  territories,  as  regards  the 
extent  to  which  public  instruction  has  spread  amongst  them  and 
their  preparation  for  self-determination  of  their  future  destinies. 
Theoretically  this  is  a  very  laudable  means,  though  its  workings 
are  beset  with  difficulties  as  is  being  shown  at  present  in  Europe 
and  of  which  America  also  affords  some  instances. 

Also,  in  some  cases  fundamental  strategical  or  economic 
interests. of  the  State  do  not  allow  of  the  destinies  of  part  of  its 
territory  being  left  exclusively  in  the  hands  of  the  people  living 
upon  it,  without  consideration  of  the  vote  and  the  opinion  of  the 
rest  of  the  national  population. 

This  solution,  just  as  the  preceeding  one  and  some  of  the 
others  I  will  hereinafter  mention,  require  that  the  force  and 
effect  of  the  Loubet  Award  be  left  unimpaired,  in  order  to  establish 
a  basis  for  preventing  future  difficulties. 

C. 

Appeal  to  the  League  of  Nations,  within  the  terms  of 
the  Treaty  of  Versailles,  of  June  28th.,  1919. 

The  fact  that  in  both  states  the  Treaty  of  Versailles  is  in 
force,  and  the  aspirations  and  ideals  that  gave  birth  to  the 
League  of  Nations,  organized  by  the  first  Part  of  that  Treaty, 
naturally  suggest  that  the  Executive  Council  of  the  League  may 
be  called  upon  to  intervene  in  the  present  difficulty  and  to  seek 
a  solution  therefor. 

It  must  not  be  forgotten,  however,  that  the  League  of  Nations 
is  yet  in  an  incipient  state,  just  beginning  to  determine  in  a 
practical  way  the  scope  of  its  faculties  and  action,  and  is  devoted, 
of  course,  to  questions  arising  out  of  the  world  war  of  1914. 

On  the  other  hand,  it  is  a  known  fact  that  the  present  com- 
position of  the  League,  both  as  regards  the  so-called  great  Powers 
as  well  as  those  designated  as  small  powers,  is  predominantly 
non-American,  which  might  involve  a  difficulty  for  the  immediate 
solution  of  purely  American  problems  and  for  the  prompt  adoption 
and  execution  of  certain  measures. 

Moreover,  it  cannot  be  denied  that  regional  understandings 
referred  to  in  Article  XXI  of  the  Treaty  of  Versailles,  as  well  as 
existing  relations  among  neighbouring  states  or  treaties  containing 
special  stipulations  bind  the  League  and  the  Nations  that  have 
adhered  to  the  Pact,  to  act  in  American  affairs  with  a  certain 
reserve,  which  reserve  is  strengthened  by  the  fact  that  a  great 
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North  Amencan  power  which  took  a  deciding  part  in  the  late 
war,  remains  outside  the  League  and  has  made  substantial  reser- 
vations against  some  of  its  clauses. 

In  the  text  of  the  covenant  the  political  problems  are  clearly 
defined  as  distinguished  from  those  of  a  purely  juridical  nature. 
In  the  present  conflict  the  invasion  of  Panamanian  territory 
and  the  war  measures  taken  without  waiting  the  periods  fixed 
by  Article  XII  of  the  Treaty  of  Versailles,  constitute  a  new  fact 
subsequent  to  the  said  Treaty  and  of  a  political  nature,  which 
naturally  appears  to  come  within  its  precepts,  excepting  some 
other  rapid  and  friendly  solution  which  evidently  attracted  the 
attention  and  action  of  the  Executive  Council  of  the  League  of 
Nations  from  the  onset. 

The  war  situation  having  ceased  through  the  mediation  of 
the  United  States  of  America,  to  which  mediation  the  League 
could  not  object  since  it  was  accepted  by  the  Parties,  there  remains 
the  purely  juridical  question  or  the  nullity  or  efficacy  of  the 
White  Award,  raised  and  propounded  years  before  the  League 
came  into  being,  since  the  Republic  of  Panama,  well  advised  and 
m  accordance  with  international  practices,  immediately  after  the 
Award  was  rendered  notified  the  Arbiter  and  the  other  interested 
nations  her  purpose  not  to  accept  or  comply  with  it  as  it  was 
beyond  the  limitations  and  conditions  of  the  Convention.  As  I 
will  point  out  later  on,  this  does  not  prevent  the  possible  application 
to  this  case  of  another  provision  of  the  Treaty  of  Versailles. 

The  foregoing  reasons,  which  it  is  hardly  necessary  to  explain 
at  length,  lead  me  not  to  reject  in  a  definite  manner  the  inter- 
vention of  the  League  of  Nations,  but  to  consider  such  intervention 
as  postponed  for  the  present  and  until  the  results  on  the  possibility 
of  other  means  already  initiated  are  known,  which  means  may 
perhaps  be  successful. 

D. 

A  Pan-American  agreement  of  good  offices,  of  mediation 
or  arbitration,  that  would  inaugurate  the  League  of  American 
Nations  for  controversies  and  doctrines  of  this  part  of  the 
world. 

America  has  a  series  of  international  problems  which  either 
are  unknown  in  other  parts  of  the  world  or  else  have  not  appeared 
elsewhere  under  the  same  form  and  character.  The  Monroe 
Doctrine,  the  principle  of  uti  possidetis  in  boundary  claims,  the 
Drago  Doctrine,  and  several  others,  can  be  shown  as  characte- 
ristics of  this  group.     Its  political,  geographical  and  economic 
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conditions,  the  republican  form  of  its  national  institutions  and 
the  relative  aloofness  in  which  it  kept  itself  in  respect  of  Europe 
during  a  long  period  pf  the  XIX  century,  explain  this  peculiarity 
which,  moreover,  is  reciprocal.  A  great  number  of  European 
problems  springing  from  secular  controversed  or  political  interests, 
appear  totally  indifferent  to  the  American  world  both  from  a 
material  as  well  as  from  a  purely  juridical  viewpoint.  It  is  not 
necessary  to  point  out  such  problems,  as  they  are  very  frequently 
mentioned. 

This  has  given  rise  to  a  tendency,  already  visible  and  discussed, 
to  divide  the  League  of  Nations  into  two  parts  or  branches,  one 
of  them  to  deal  exclusively  and  in  its  own  peculiar  manner  with 
American  affairs.  This  idea  is  in  the  course  of  formation  and 
although  this  case  might  afford  the  opportunity  for  collective 
American  action  to  assert  itself  and  indicate  a  line  of  action  for 
the  contending  parties  through  its  mediation,  good  offices  or 
arbitral  formulae,  the  condition  of  the  question  does  not  seem  to 
allow  of  its  being  delayed  until  the  American  Foreign  Offices 
agree  upon  such  an  organization.  It  must  serve  merely  as  a 
reason  for  pointing  oat  the  need  and  expediency  of  same,  and  so 
that  this  Republic  may  cooperate  rapidly  with  others  to  the  end 
that,  at  any  future  emergency,  that  powerful  and  amply  justified 
weapon  of  action  and  justice,  be  not  lacking. 

E. 

Mediation  between  contending  parties  by  one  or  several 
friendly  nations,  or  nations  interested  in  the  question. 

In  the  meantime  mediation  between  the  contending  parties 
by  one  or  several  nations,  appears  to  be  appropriate.  Moreover, 
it  is  being  realized,  for  the  United  States  proposed  it  when  one 
of  the  parties  endeavoured  to  settle  the  conflict  of  right  by  means 
of  the  war  or  the  actual  occupation  of  the  disputed  territory. 

It  must  be  remembered  that  during  the  most  critical  period 
of  the  controversy  over  the  Loubet  Award  an  understanding 
was  made  possible,  after  several  unsuccessful  attempts,  through 
this  North- American  mediation;  and  that  the  ability,  tenacity 
and  efforts  of  Panama's  representative  changed  then  into  a 
victory  what  at  the  outset  might  have  been  deemed  a  failure. 

The  North- American  nation  has,  like  all  others,  its  weaknesses 
and  virtues,  and  foremost  amongst  these  latter  is  its  habit  of 
heeding  the  truth,  weighing  the  reasons,  and  to  allow  itself  to  be 
ruled,  like  all  true  democracies,  by  the  spirit  and  the  desire  for 
justice. 
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If  international  communications,  exchanged  at  a  distance 
and  lacking  the  flexibility  of  the  spoken  word,  do  not  attain  the 
results  sought,  perhaps  the  mediation  could  be  efficaciously 
continued  by  means  of  a  series  of  conferences  that  may  be  held 
at  Washington,  at  which  the  representatives  of  the  bounding 
States  may  attend,  and  whereat  the  dispassionate  examination 
of  the  solutions  suggested,  and  others  that  may  appear  possible, 
might  lead  to  an  agreement  that  may  retain  for  all,  unimpaired, 
the  legitimate  interests,  the  national  honor  and  dignity  and  the 
lofty  demands  of  sane  and  far-seeing  patriotism. 

If  these  conferences  should  fail  to  attain  the  desired  agreement, 
and  if  the  mediation,  against  all  expectations  proved  fruitless,  there 
would  be  still  left,  first  within  the  Conferences,  and  later  outside 
them,  a  strictly  legal  means. 

F. 

New  arbitration,  agreed  upon  to  decide  as  to  the  validity 
of  the  previous  Award,  and  which  is  to  be  substituted  by 
another  decision  in  case  same  be  declared  null. 

The  Treaty  of  Versailles  of  June  28th,  1919,  Article  XIII. 
provides  as  follows: 

"The  Members  of  the  League  agree  that  whenever  any 
dispute  shall  arise  between  them  which  they  recognize  to  be 
suitable  for  submission  to  arbitration  and  which  cannot  be  satis- 
factorily settled  by  diplomacy,  they  will  submit  the  whole  subject- 
matter  to  arbitration. 

Disputes  as  to  the  interpretation  of  a  treaty,  as  to  any  ques- 
tion of  international  law,  as  to  the  existence  of  any  fact  which, 
if  established,  would  constitute  a  breach  of  any  international 
obligation,  or  as  to  the  extent  and  nature  of  the  reparation  to 
be  made  by  any  such  break,  are  declared  to  be  among  those 
which  are  generally  suitable  for  submission  to  arbitration. 

For  the  consideration  of  any  such  dispute  the  Court  of 
Arbitration  to  which  the  case  is  referred  shall  be  the  Court  agreed 
on  by  the  parties  to  the  dispute  or  stipulated  in  any  convention 
existing  between  them". 

This  clause  contains,  with  a  certain  measure  of  independence 
from  the  League  of  Nations,  a  pact  of  obligatory  arbitration  m 
respect  of  which  public  opnion  m  the  contracting  European  and 
American  nations  perhaps  is  not  fully  informed. 
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At  present  the  Republics  of  Panama  and  Costa  Rica  are 
bound  by  this  Article  XIII  to  submit  to  arbitration  the  questions 
arising  between  them  end  which  from  their  nature  they  may 
consider  fit  for  such  settement;  but  they  have  expressly  declared 
in  this  very  article  that  differences  relative  to  the  interpretation 
of  a  Treaty  or  to  any  question  of  International  Law,  are  of  such 
a  nature. 

To  decide  whether  the  Arbiter  of  1914  rendered  his  Award 
within  the  limits  of  the  Washington  Convention  whereby  his 
appointment  was  agreed  upon,  is  tantamount  to  interpreting  the 
Treaty;  and  to  decide  as  to  the  validity  or  inefficacy  of  arbitral 
awards  that  do  not  conform  to  the  terms  of  submission,  is  equiva- 
lent to  deciding  a  question  of  International  Law.  Under  the  Treaty 
of  Versailles,  Panama  and  Costa  Rica  agreed  upon  obligatory 
arbitration  for  all  such  questions. 

This  purely  juridical  viewpoint  must  have  weight  in  the 
mind  of  any  mediator  to  induce  the  Parties  to  accept  it,  specially 
when  the  mediator  has  confidence  in  international  arbitration 
as  shown  by  the  United  States  of  North  America,  not  only 
through  sundry  acts  of  its  Government  but  bv  marked  move 
ments  of  public  opinion  as  well. 


In  short  and  in  order  to  answer,  in  a  concret  manner,  the 
fourth  question  submmitted,  I  feel  that  under  the  present  circums- 
tances and  taking  into  consideration  the  already  accomplished 
facts,  the  means  of  finding  a  way  out  should  be  earnestly  pursued 
in  order  that  the  present  American  mediation  would  take,  as  it 
has  always  been  the  practice,  the  form  of  a  Conference  to  which 
the  diplomatic  representatives  of  the  two  contending  nations  may 
be  present  m  an  endeavour  to  solve  their  respective  differences. 

Now,  if  by  means  of  those  conferences  they  have  not  been 
able  to  come  to  a  satisfactory  and  direct  agreement,  then,  as  a 
last  resource,  an  International  Arbitration  between  Panama  and 
Costa  Rica  should  be  demanded  on  the  validity  of  the  White 
Award,  according  to  Article  XIII  of  the  Treaty  of  Versailles  and 
in  the  manner  provided  for  by  the  Hague  Convention  of  1907 
if  both  nations  are  signatories  thereto. 

I  beg  to  add  that,  as  a  son  of  America  and  acting  upon  an 
old  and  deep-rooted  conviction,  these  international  differences 
should  be  settled  peaceably  and  promptly.  Any  war  between 
two  Latin- American   Republics  is  a  serious  and  thoughtless  mist- 
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ake  committed  against  the  glorious  future  of  America,  and  even 
for  the  victorious  nation,  almost  a  form  of  suicide.  Our  duty  is 
to  develop  and  strenghten  ourselves,  and  there  is  no  difference 
worth  while  making  us  go  back  or  stand  still.  Concessions,  in 
any  struggle  that  might  divide  us,  must  have  as  boundaries  only 
the  dignity  of  the  country  and  its  national  pride  which  can  always 
be  maintained  unsullied  by  the  rule  of  Law.  And  that  rule  of 
Law  amongst  which  arbitration  ranks  in  a  foremost  place,  bring 
about,  in  the  majority  of  cases,  a  lasting  friendship  and  a  just 
and  equitable  peace.  All  of  us  must  cooperate  with  all  the 
means  in  our  power  in  order  that  Panama  and  Costa  Rica 
may  come  to  that  happy  understanding. 

Panama,  April  12th.,  1921. 

Antonio  S.  de  Bust  am  ante. 


im 


Gaylord  Bros. 

Makers 
Syracuse,  N.  Y. 

PAT.  JAM.  21,1908 
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